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7.
CURRENT COMPOSITION OF THE MUNICIPAL PLANNING TRIBUNAL
15/3/3/1
R Kuchar
22 January 2021

Senior Manager : Town & Spatial Planning
(028) 3138087

1. Executive Summary
•
•

To inform the Municipal Council regarding the appointment of current
serving members of the Municipal Planning Tribunal.
To inform Council on the structure of the Municipal Planning Tribunal.

2. Service Delivery and Budget Implementation Plan - IGNITE
Infrastructure and Planning
Town and Spatial Planning
3. Compliance with Strategic Priorities
Provision of democratic, accountable, and ethical governance
Creation and maintenance of a safe and healthy environment
The encouragement of structured community participation in the matters of
the Municipality
Promotion of tourism, economic and social development
4. Delegated Authority
None
5. Legal Requirements
• Spatial Planning and Land Use Management Act, 2013 (Act 16 of 2013)
(SPLUMA)
• Regulations in terms of the Spatial Planning and Land Use Management
(Act 16 of 2013)
• Amendment By-Law on Municipal Land Use Planning 2020
6. Background/Discussion/Evaluation/Conclusion
Background
In terms of the Overstrand Amendment Bylaw on Municipal Land Use
Planning 2020, Section 72 determines the following:
“72. Composition of Municipal Planning Tribunal for municipal area
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(1) A Municipal Planning Tribunal established under Section 71(1)(e) must
consist of the following members:
(a) A minimum of 4 employees in the full-time service of the Municipality
appointed by the Municipality; and
(b) a minimum of 1 person who is not a municipal employee or councillor
and who have knowledge and experience of spatial planning, land
use management or the By-Law related thereto, appointed by the
Municipality.”
The Overstrand Municipal Council at its meeting held on 28 October 2020
took the following resolution to appoint Members to the Municipal Planning
Tribunal. (Resolution and full Item that served before Council is attached
per Annexure A)
“RESOLVED (SUPPORTED BY 23 COUNCILLORS):
1. that the municipal officials that will serve on the Municipal Planning
Tribunal are the Director: Infrastructure & Planning (Mr S Müller),
Director: Economic Development & Tourism (Mr S Madikane), Deputy
Director: Engineering Services (Mr H Blignaut) and Senior Manager:
Strategic Services (Ms R Louw);
2. that Ms H Janser from the Provincial Department of Environmental
affairs and Development Planning be appointed as the external member
to the Municipal Planning Tribunal and Ms Dalene Carstens as secondi;
3. that the members of the MPT mentioned in 1. and 2. Above be appointed
for a five-year period starting from 8 February 2021;
4. that the legally prescribed process be followed to include an additional,
external, publicly nominated member of the MPT; and
5. that Ms H Janser from the Provincial Department of Environmental
Affairs be appointed as Chairperson of the MPT and the Director:
Infrastructure & Planning (Mr S Müller) as Deputy Chairperson of the
MPT.”
In order to fulfil resolution 4 of the above Council Resolution an item serve
before Council on 24 February 2021.
The following Council Resolution were taken on 24 February 2020
(Resolution and full Item that served before Council is attached as per
Annexure B)
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“RESOLVED (SUPPORTED BY 25 COUNCILLORS):
1. that a notice be published inviting external nominations to serve on the
Municipal Planning Tribunal,
2. that external nominations member must comply with the following
criteria:
(a) has at least 7 years’ experience in either spatial planning, land use
management, land development and law related,
(b) be a permanent resident in the Overstrand area (must reside here
permanently),
(c) not be active in his profession within Overstrand area.
3. That the external MPT member be remunerated according prescribed in
regulation (2)(e) – in the case of a person referred to in Regulation
3(2)(b), is entitled to a seating and travel allowance for each meeting of
the Municipal Planning Tribunal that he or she sits on”;
4. that the Municipal Manager and Authorised Official be appointed as
members of the panel to evaluate the nominees received in (1) above
and to submit a report to Council requesting the appointment of the
external member of the Municipal Planning Tribunal, and
5. that the Authorised Official be mandated to effect the process for
appointment of external member together with all necessary
administration thereto”.
An advertisement was placed calling for nominations for an individual from
the public to serve on the Municipal Planning Tribunal.
Only one nomination was received. However, the nomination was not
completed correctly and did not comply with the conditions for nomination.
It was agreed by the Executive Mayor and Municipal Manager to
recommend to Council not to proceed with the external member of public as
no qualifying nominations were received after the first advertisement.
This item has not served before previous Council to amend the previous
resolution taken in October 2020.
Thus, the current Council if it resolves to proceed with the previous decision
to call for nominations for a member of public to serve on the Municipal
Planning Tribunal, nominations can again be called for.
Discussion
Members of Tribunal
➢ Internal Member
“The Amendment by-law on Municipal Land Use Planning 2020
Section 72(1) (a) determine that a minimum of 4 employees in full
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time service of the Municipality be appointed to the Planning
Tribunal.”
Currently the 4 internal members of the Tribunal according to
Council resolution is:
1. Director Infrastructure and Planning (Mr S. Muller);
2. Director Economic Development and Tourism (Mr S. Madikane);
3. Deputy Director Engineering Services (Mr H. Blignaut) and
4. Senior Manager Strategic Services (Ms R Louw).
➢ External Member
According to Council’s 28 October 2020 resolution, 2 external
members to serve on the Planning Tribunal, being:
1. Ms H. Jansen form the Provincial Department of Environmental
affairs and Development Planning and
2. Call Nominee (Did not realize on first advertisement).
Council must thus decide if new nominations must be called for to fill
the second external member position.
Chairperson and Vice chair
The current chairperson is Me H Janser and vice chair is Director:
Infrastructure and Planning (Mr S. Muller).
Time frame of appointment:
The above appointment became active from 8 February 2021 and is valid
for a period of 5 years.
Evaluation
Section 73 of the Amended Bylaw and Municipal Land Use
Planning 2020 determines the following:
“73: Term of office and conditions of service of members of Municipal
Planning Tribunal for municipal area
(1) A member of the Municipal Planning Tribunal contemplated in Section 73
of Spatial Planning and Land Use Management Act is appointed for a
term of 5 years, which is renewable once.
(2) The office of a member becomes vacant if(a) the member is absent from 2 consecutive meetings of the Municipal
Planning Tribunal without the leave of the chairperson of the
Municipal Planning Tribunal;
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(b) the member tenders his or her resignation in witing to the chairperson
of the Municipal Planning Tribunal or, if the member who resigns is
the chairperson of the Municipal Planning Tribunal, to the Council;
(c) the member is removed from the Municipal Planning Tribunal under
Subsection (3); or
(d) the member dies.
(3) The Council may remove a member of the Municipal Planning Tribunal if(a) sufficient reasons exist for his or her removal;
(b) a member contravenes the code of conduct referred to in Section 75;
(c) a member becomes subject to a disqualification as contemplated in
Section 38 of the Spatial Planning and Land Use Management Act,
and
(d) after giving the member an opportunity to be heard.
(4) A vacancy of the Municipal Planning Tribunal must be filled by the
Council in terms of Section 72(2), in terms of members contemplated in
Section 72(1)(a) and Section72(1)(b).
(5) A member who is appointed by virtue of Subsection (4) holds office for
the unexpired portion of the period for which the member he or she
replaces was appointed.
(6) Members of the Municipal Planning Tribunal referred to in Section
72(1)(b) must be appointed on the terms and conditions and must be
paid the remuneration and allowances and be reimbursed for expenses,
as determined by the Council.
(7) An official of the Municipality appointed in terms of Section 72(1)(a) as a
member of the Municipal Planning Tribunal(a) May only serve as a member of the Municipality Planning Tribunal for
as long as he or she is in the full – employee of the Municipality;
(b) Is bound by the conditions of service determined in his or her contract
of employment and is not entitled to additional remuneration,
allowances, leave or sick leave or any other employee benefit as a
result of her membership on the Municipal Planning Tribunal.”
Thus, all members previously appointed by Council was appointed to serve a
period of 5 years, coming into effect 8 February 2021.
These members hold their position until such time that Section 73(2) and (3)
becomes applicable or the above terms comes to an end.
Currently none of Section 73(2) and (3) are applicable. However, Council
can decide to appoint additional members, either internal or external
members to the Tribunal as the by-law only determines the minimum number
of people to serve on the Tribunal. Should Council appoint additional
members, their time to serve on the Tribunal, will terminate at the time of the
current member’s serving time.
Conclusion
The Overstrand Municipal Planning Tribunal consist of 4 internal Municipal
officials with 2 external members of which 1 position is filled.
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The second external member’s post is vacant as no suitable nomination was
received. Council can thus decide if a second call for nomination be
proceeded with. Alternatively, Council can rescind resolution 4 of the
Council decision, taken on 28 October 2020 that read as follows:
“4. That the legally prescribed process be followed to include an additional,
external, publicly nominated member of the MPT”.
7. Financial Implications
The SPLUMA Regulations Schedule 1 stipulated the following:
“(2)(e) in the case of a person referred to in regulation 3(2)(b), is
entitled to a seating and travel allowance for each meeting of the Municipal
Planning Tribunal that he or she sits on”
It is estimated that the cost of one additional external member will be
approximately R50 000 per year. If Council decide not to proceed with the
second external member, this will be a saving on the budget.
8. Staff Implications
None
9. Comments from other Departments, Divisions and Administrations
Legal Department
In addition to the exposition of the Senior Manager: Town and Spatial
Planning [R Kuchar] the following opinion is proffered:
It would appear that one of the issues under discussion is whether the
Overstrand Municipal Council (the Council) is vested with the legal
authority to effect changes to the Municipal Planning Tribunal (MPT)
“as they see fit” (quoting the opinion of the Municipal Manager in his
response / communication to the Senior Manager: Town and Spatial
Planning, Mr R Kuchar [Kuchar] dated 13 January 2022), and as I
understand the opinion it alludes to the possible removal of current
members in order to appoint new members.
Before I embark on my opinion, I think it is important to keep in mind
that the MPT is not a “normal” committee of Council, but a Tribunal
established in terms of the Spatial Planning and Land Use
Management Act, i.e. National legislation and that the municipality and
its by-laws are subject to its provisions – please refer to Section 156(3)
of the SA Constitution.
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In terms of Section 37(1) of SPLUMA the Council is vested with the
authority to appoint the members of the MPT for a period of 5 years or
such shorter period as the Council may determine provided that a
Member may not serve as a Member for a continuous period of 10
years.
Section 38(1) read with Section 38(2) and Section 38(5)(b) of SPLUMA
sets out the circumstances under which a sitting/serving Member must
vacate his/her office of his/her own accord. As I understand Section
38(1) and because the Council is vested with the authority to appoint
members of the MPT, should a serving Member not vacate his/her
office voluntarily as required by Section 38(2) of SPLUMA the Council
will then be vested with the authority to terminate that Member’s
continued membership. From said section it follows that the Council is
therefore not vested with the authority to remove any member “… as it
sees fit”, in other words, Section 38(1) does not afford any discretion to
the Council to remove a sitting member for a reason or reasons not
made provision for in Section 38(1) of SPLUMA.
In addition to the above Section 38(5)(a) of SPLUMA affords the
Council with the authority to remove a member “if there are reasonable
grounds justifying the removal” which means that the grounds/reasons
for a removal of a Member must be objectively justifiable. If the reason
or reasons is or are not reasonable the removal will be arbitrary and
may also constitute “ultra vires” conduct by the Council which will be a
violation of the constitutional principle of “legality” being an incidence of
the Rule of Law.
In the matter:
Affordable Medicines and Others v Minister of Health and Another 2005
(6) BCLR (Constitutional Court)
It was said that
“The exercise of public power must therefore comply with the
Constitution which is the supreme law and the doctrine of legality which
is a part of that law. The doctrine of legality which is an incidence of the
rule of law is one of the constitutional controls through which the
exercise of public power is regulated by the Constitution. It entails that
both the legislature and the executive are constrained by the principle
that they may exercises no power and perform no function beyond that
conferred upon them by law”. In this sense the Constitution entrenches
the principle of legality and provides the foundation for the control of
power”
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In the South African Rugby Football Union case - 2000 (1) SA 1
(Constitutional Court)
It was said:
‘the exercise of public power is only legitimate where lawful’’
The above principles are entrenched in Section 151(3) of the
Constitution of South Africa which determines that:
“A municipality has the right to govern, on its own initiative, the local
government affairs of its community, subject to national and provincial
legislation as provided for in the Constitution”
despite the provisions of Sections 156(5) and 160(1) of the
Constitution.
From the exposition of Kuchar it would appear that the conduct and
abilities of the current serving members of the MPT are beyond
reproach which means that the removal of all or any one of them in the
absence of the circumstances listed in Section 38(1) read with Section
38(5)(b) or in violation of Section 38(5)(a) will be unlawful.
10.

Annexures
Annexure A: Resolution and full item that served before Council on 28
October 2020
Annexure B: Resolution and full item that served before Council on 24
February 2021

RECOMMENDATION TO THE COUNCIL:
1.

that Council take note of the current members of the Municipal Planning
Tribunal and their term of office being 5 years from 8 February 2021;

2.

that Council decide to call for nominations for a second external member,
subject to the Council resolution and conditions dated 24 February 2021;
and

3.

that, if Council resolve not to call for nominations for a second external
member of public, point 4 of Council resolution taken on 28 October 2020 be
rescinded.

RESPONSIBLE OFFICIAL :

R KUCHAR

TARGET DATE FOR IMPLEMENTATION :

14 FEBRUARY 2022
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