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8.
RENEWAL OF THE LEASE AGREEMENT BETWEEN OVERSTRAND
MUNICIPALITY (THE LESSEE) AND THE OVERBERG DISTRICT MUNICIPALITY
(THE LESSOR) FOR THE LETTING OF A PORTION OF PORTION 79 (A PORTION
OF PORTION 1) OF THE FARM AFDAKSRIVIER NO. 575
8/3/1
H Blignaut
15 November 2017

(028) 313 5047

Hermanus Administration

1. Executive Summary
The purpose of this report is to provide the necessary information and
motivation with regard to the renewal of the lease agreement between
Overstrand Municipality as the lessee and the Overberg District Municipality
as the lessor for the letting of a portion of Portion 79 (a portion of Portion 1) of
the farm Afdaksrivier no. 575, to enable Council to take an informed decision
whether to approve the renewal of the lease in terms of section 33 of the
Local Government: Municipal Finance Management Act, 2003 (Act no. 56 of
2003) (MFMA).
2. Service Delivery and Budget Implementation Plan - IGNITE
Directorate: Infrastructure & Planning
Department: Engineering Planning (Solid Waste Planning section)
3. Compliance with Strategic Priorities
Provision of democratic, accountable and ethical governance
Provision and maintenance of municipal services
Creation and maintenance of a safe and healthy environment
4. Delegated Authority
None
5. Legal Requirements
Local Government: Municipal Finance Management Act (MFMA), 2003 (Act
56 of 2003)
Overstrand Municipality Contract Management Policy, as amended
6. Background/Evaluation/Conclusion
Background
The Karwyderskraal Landfill site is a very important and integral component of
the solid waste disposal function of the Overstrand Municipality (OM). All solid
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waste generated in the Greater Hermanus, Kleinmond, Bettiesbaai, Pringle
Bay and Rooi-Els areas is disposed of at the Karwyderskraal landfill.
The Karwyderskraal Landfill site is situated on Portion 79 (a portion of Portion
1) of the farm Afdaksrivier no. 575 and is owned by the Overberg District
Municipality (ODM).
As ODM was not in a financial position to construct a third solid waste
disposal cell (Cell 3) on the Karwyderskraal Landfill site when it became
necessary to do so, OM raised an external loan and a municipal infrastructure
grant for this purpose and, in terms of the lease agreement with ODM
described in this report, constructed Cell 3 and has successfully operated the
cell to date.
More specifically, OM, as Lessee, and ODM, as Lessor, entered into a lease
agreement for a portion of Portion 79 (a portion of Portion 1) of the farm
Afdaksrivier no. 575 for a lease period of two (2) years and nine (9) months,
commencing on 1 October 2014 and ending on 30 June 2017 (refer to
Annexure A). On 20 November 2014 the parties concluded an addendum to
the lease agreement (included in Annexure A).
In terms of the lease agreement OM has leased the land for the purpose of
constructing and operating Cell 3.
Clause 3 of the lease agreement states that the Lessee has the right to renew
the lease for a further period of seven (7) years and three (3) months, but if it
does so the OM will be able to cancel the agreement within the renewal
period by giving the Lessor three months’ written notice if Cell 3 has reached
full capacity.
Clause 3 of the lease agreement further states that the right of renewal may
only be exercised subject to the procedures to be followed in terms of
sections 33 and 116(3) of the MFMA.
OM exercised this right of renewal by notifying the ODM to this effect on
15 March 2017 (refer to Annexure B).
If the renewal period continues for more than 3 years from the renewal date of
1 July 2017, the renewal will be subject to section 33 of the MFMA.
As the possibility exists that within that 3 year period Cell 3 will not reach full
capacity and the lease will consequently not be cancelled, OM is now
following the process in section 33 of the MFMA.
A further reason OM is now following that process, is that is what clause 3 of
the lease agreement requires. In addition, clause 3 requires that OM comply
with the procedures laid down by section 116(3) of the MFMA. As will appear
from the text of sections 33 and 116(3) of the MFMA below, if OM follows the
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procedures laid down by section 33 of the MFMA it will simultaneously also
comply with the procedures laid down by section 116(3) of the MFMA.
There is however a dispute between ODM and OM about, amongst other
things, the validity of the exercise by OM of the right of renewal from 1 July
2017 onwards. ODM contends OM had to comply with sections 33 and
116(3) of the MFMA before the original lease expired on 30 June 2017. OM
believes it was entitled to so exercise the right of renewal and thereafter to
comply with sections 33 and 116(3) of the MFMA, provided it so complies
within three years of 1 July 2017.
An interim agreement was signed by the two municipalities from 1 July 2017
(refer to Annexure C) to deal with the interim situation whilst this dispute and
other related disputes regarding the rental amount from 1 July 2017 onwards
and the liability of OM for the cost of rehabilitation of Cell 3 from 1 October
2014 onwards (which OM does not accept), are resolved or adjudicated upon.
The renewal operates from 1 July 2017 and the duration of the renewed lease
will be for a maximum period of seven (7) years and three (3) months from
that date.
It is however anticipated that the landfill cell on the land may reach full
capacity on 31 March 2019, and hence the lease will be terminated with effect
from that date, but this is not entirely certain, so the effective lease period may
be longer.
Evaluation
The terms and conditions of the lease for the renewal period which started on
1 July 2017 are and will be the same as those of the original lease which ran
for the period 1 October 2014 to 30 June 2017 (refer to Annexure A).
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Section 116(3) of the MFMA provides as follows:
(3) A contract or agreement procured through the supply chain management policy
of the municipality or municipal entity may be amended by the parties, but only after(a) the reasons for the proposed amendment have been tabled in the council of the
municipality or, in the case of a municipal entity, in the council of its parent
municipality; and
(b) the local community(i)
has been given reasonable notice of the intention to amend the contract or
agreement; and
(ii)
has been invited to submit representations to the municipality or municipal
entity.
The procedures prescribed by sections 33 and 116(3) of the MFMA have
been duly followed. Section 116(3) applies to contracts or agreements
procured through the Supply Chain Management Policy, however, in this
instance this process was stipulated as a condition of the rental agreement.
This report to Council concludes the 33 process, and includes the projected
financial obligations for each financial year and the impact of those financial
obligations on the tariffs of OM.
The following activities were completed, in accordance with sections 33 and
116(3) of the MFMA:
 An advertisement (refer to Annexure D), inviting comments from the local
community and other interested persons was published in the local media
and on the municipal web site on 29 September 2017 (i.e. 60 days before
the Council meeting). No comment, input or inquiry was received before
the closing date of 3 November 2017, other than from ODM.
 An Information Statement discussing the proposed amendment to the
contract was made available to the public from 29 September 2017 (refer
to Annexure E).
 The views and recommendations of the following stakeholders have been
solicited for 30 days from 2 October 2017 (refer to Annexure F): National
Treasury, Provincial Treasury, Department of Local Government, and
ODM. Comments were received only from the ODM (refer to Annexure G).
The comments from ODM comprised of the following:
• ODM maintains that the renewal of the lease by OM is of no legal force and
effect, because approval had to be obtained in terms of section 33 of the
MFMA prior to the termination of the original lease.
• ODM consequently suggests that the section 33 process be withdrawn by
OM and that OM enter into negotiations with the ODM for a new lease
agreement, to be backdated so as to commence from 1 July 2017.
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Previously the ODM suggested an increase of 700% in the rent for this
property, should a new lease agreement be negotiated.
The Municipal Manager of OM responded to ODM in writing on 10 November
2017 (refer to Annexure H), stating that, in compliance with clause 3 of the
original lease, OM duly gave ODM written notice of the renewal of the lease
for a further period of seven years and three months as contemplated in that
on 15 March 2017 and that the exercise of the right of renewal did not have
to be preceded by the process in terms of section of the MFMA. OM may
follow the section 33 process after exercising its right to renewal. If it does
so, the renewal of the lease is subject to the condition that if the Municipal
Council of OM refuses to approve the renewal of the lease in terms of section
33 of the MFMA, the lease will then terminate. If, on the other hand, the
Municipal Council of OM approves the renewal before the expiry of a period
of three years from 1 July 2017, the lease will continue for the full renewal
period or until it is cancelled by OM.
The projected financial implications of the renewal of the lease are illustrated
in the two tables in paragraph 7 below. No adverse effects on future budgets
and therefore tariffs are envisaged. The rental will remain at R5 000 per
month, excluding VAT, and electricity usage will continue to be paid to ODM
in addition to the rent. As before, the cost of the electricity usage will be
subject to Eskom tariff increases.
If the renewal of the lease is not approved, OM will have to renegotiate the
lease with ODM on terms now acceptable to ODM (including an increased
rental and an acceptance by OM of liability for the cost of the rehabilitation of
Cell 3) or dispose of the solid waste elsewhere (at what is likely to be a
significantly greater cost because of the increased transport costs alone).
Conclusion
The lease was lawfully renewed, its renewal will not have an adverse effect
on the budgets and tariffs of OM for the renewal period, the renewal of the
lease is in the interest of OM and its inhabitants and the lease agreement for
the renewal period will secure for OM its significant capital investment in
Cell 3 and will give rise to a significant financial benefit for OM (i.e. the
continuation of the current terms of the lease as opposed to new, more
adverse terms or having to dispose of the solid waste elsewhere).
7. Financial Implications
Source of Funding: Operating Budget Provision
The estimated financial implications of the renewed lease over the renewal
period of maximum 7 years and 3 months are illustrated in the table below:
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Year

Rent and Electricity
(excluding VAT)

2017/18
2018/19
2019/20
2020/21
2021/22
2022/23
2024/24
2025/25
Total

R 102 080
R 106 290
R 110 922
R 116 014
R 121 615
R 127 777
R 134 554
R 35 502
R 854 754

29 NOVEMBER 2017
Rent proposed by ODM
and Electricity
(excluding VAT)
R 462 080
R 491 490
R 522 834
R 556 240
R 591 855
R 629 831
R 670 332
R 178 383
R 4 106 075

The estimated Medium Term Expenditure Framework financial implications
are summarised in the following table:
2017/18

mSCOA Description
mSCOA Cost Account
mSCOA Business Key
Budget Provision (excl VAT)
Balance Available (excl
VAT)
Total Estimated
Expenditure (excl VAT)

2018/19

2019/20

Operational Cost:
Operational Cost:
Operational Cost:
Municipal Service
Municipal Service
Municipal Service
13640222370000
13640222370000
13640222370000
20170525078507
20170525078507
20170525078507
R 128 400
R 136 104
R 144 270
R 102 892
R 136 104
R 144 270
R 102 080

R 106 290

R 110 922

8. Staff Implications
None
9. Comments from other Departments, Divisions and Administrations
None
10. Annexures
Annexure A:
Annexure B:
Annexure C:
Annexure D:
Annexure E:
Annexure F:
Annexure G:
Annexure H:

Original Lease Agreement and Addenda
OM notice of renewal of lease
Interim Lease Agreement
MFMA Section 33 Public Notice
MFMA Section 33 Information Statement
MFMA Section 33 Letter to Stakeholders
MFMA Section 33 representation by ODM
MFMA Section 33 response from OM to ODM

92

AGENDA: MAYORAL COMMITTEE MEETING

29 NOVEMBER 2017

RECOMMENDATION TO THE COUNCIL:
1.

that Council takes cognisance of the response received from Overberg
District Municipality to the request for comments, representations, views and
recommendations in respect of the renewal of the lease agreement between
Overstrand Municipality as the lessee and Overberg District Municipality in
respect of a portion of Portion 79 (a portion of Portion 1) of the farm
Afdaksrivier no. 575, in terms of the enabling provisions of Section 33 of the
Local Government: Municipal Finance Management Act 2003 (Act 56 of
2003);

2.

that Council determines that Overstrand Municipality will secure a significant
capital investment and derive a significant economic financial benefit from the
renewal of the lease agreement;

3.

that Council approves the renewed lease agreement; and

4.

that Council authorises the Municipal Manager to sign a renewal of the lease
agreement on behalf of Overstrand Municipality, if necessary.

RESPONSIBLE OFFICIALS :

H BLIGNAUT
J VAN TAAK

TARGET DATE FOR IMPLEMENTATION :

1 JULY 2017

TARGET DATE TO INFORM APPLICANT :

N/A

TARGET DATE TO INFORM OBJECTOR :

N/A
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