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4.1
ERF 106, 2 PRIESTLEYA ROAD, ROOIELS, OVERSTRAND MUNICIPAL AREA :
PROPOSED REMOVAL OF RESTRICTIVE CONDITIONS : MESSRS INTERACTIVE TOWN
& REGIONAL PLANNERS ON BEHALF OF STRUPA INGENIEURSDIENSTE (PTY) LTD
106 KRE (3528)
H van der Stoep
14 September 2017

(028) 313 8900

Hermanus Administration

1. EXECUTIVE SUMMARY
An application has been received on 29 November 2016 from Messrs Interactive
Town & Regional Planners (A Wiehahn) on behalf of Strupa Ingenieursdienste (Pty)
Ltd for a removal of restrictive title conditions with reference to Clauses A., B., C., D.,
E., F.A., F.C. and F.D.(a), (b), (c), (d), (e), (f) & (g) of Title Deed T15960/2016
applicable to Erf 106, Rooi Els in terms of Section 16(2)(f) of the Overstrand
Municipal By-Law on Municipal Land Use Planning, 2016 in order to accommodate a
dwelling house on abovementioned property with its allocated primary rights as per
the Overstrand Zoning Scheme;
Clauses A., B., C., D., E., F.A., F.C. and F.D.(a), (b), (c), (d), (e), (f) & (g) of Title
Deed T15960/2016 read as follows:
“A.

Subject to such conditions as referred to in Certificate of Township Title No
T13367/1948;

B.

Not Subject to condition B on page 2 of Deed of Transfer No. T48879/2009, by
virtue of Section 53 of the Mining Titles Registration Amendment Act of 2003.

C.

SUBJECT FURTHER and entitled to the benefit of the conditions referred to in
the Servitude Endorsement dated 24 June 1940 on Certificate of Consolidated
Title No. T3720/1937 which Endorsement reads as follows:
“By Deed of Transfer No. 6068/1940 dated 24/06/1940 certain conditions
relating to (b) prohibition of Petrol Station on land (d) Wood and iron buildings
(e) slaughter poles, cattle kraals and manufacture of bricks, tiles, etc., have
been imposed on the property thereby conveyed for the benefit of the owner
and its successors in title of the remainder of the property held hereunder as
will more fully appear on reference to the said Deed of Transfer.”

D.

SUBJECT FURTHER to the following conditions contained in Deed of Grant in
favour of A.J. Louw made on 30 April, 1839 (Stellenbosch quitrents Volume 12
No. 18) which reads as follows:
“On condition that all roads and thoroughfares running over this land, shall
remain free and uninterrupted; that said land shall be liable (without
compensation to its Proprietor) to have any road made over it for the public
good, by order Government. That the road and thoroughfare leading to the
Waaygat Bay, shall also remain free and that the public shall be allowed to
unteam their cattle at the said Bay – and be allowed, without hindrance, to fish
there, and he shall be bound (according to existing laws of this Settlement) to
have brought into such state of cultivation as it is capable of, the land thus
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granted being further subject to all such duties and regulations as are either
already, or shall future be established in respect of land granted under similar
tenure.”
E.

SUBJECT FURHTER and entitled to the benefits of the Servitude reference
whereto is made in the Endorsement dated 8 April 1949 on Certificate of
Township Title No. T13367/1948 which said Endorsement reads as follows:
“Registration of Servitude
By Notarial Deed No. 107/1949 dated the 10th March, 1949, the Administrator of
the Province of the Cape of Good Hope, or his Nominee, in Trust for such Local
Authority as may hereafter be constituted for the Rooi Els Township, for the
benefit of the Erfholders and such Local Authority has been granted certain
rights relating to (a) supply of water to erfholders and Local Authority (b)
delivery of the said water to the above-mentioned township by means of a
pipeline indicated on the servitude diagram No. 8589/1948 by the letters a, b, c,
d, e, f, g, h, i, j, k, l, m, n, annexed to the aforesaid Notarial Deed (c) storage of
water and constructing the necessary impounding works, (d) aqueducts (e)
purification works and reservoirs (f) access to and egress from the present or
future headworks, site, pipeline, reservoirs and purification work over the
remainder of the farm Hangklip held under Certificate of Consolidation Title No.
3720/1937, subject to conditions as will more fully appear on reference to the
said Notarial Deed a copy of which is annexed hereto.”

F.

SUBJECT FURTHER to the following conditions contained in Deed of Transfer
No. T1672/1956 imposed by the Administrator of the Province of the Cape of
Good Hope when approving of the General Plan of the said Rooi Els Township
under the provisions of the Ordinance 33 of 1934 reading as follows:
A.

Any words and expressions used in the following conditions shall have the
same meaning as may have been assigned to them by the regulations
published under Provincial Administration Notice No 401 dated 17
October, 1935, and in the memorandum which accompanied the said
regulations.

B.

The owner of this erf shall, without compensation, be obliged to allow the
sewage and drainage including stormwater of any erf or erven to be
conveyed across this erf if deemed necessary by the local authority and in
such manner and position as may from time to time be reasonably
required. This shall include the right of access to the erf at any reasonable
time in order to construct, maintain, alter, remove or inspect any sewer,
manhole, channel, conduit or other works pertaining thereto.

C.

The owner of this erf shall be obliged, without compensation, to receive
the material or permit excavation on the erf, as may be required to allow
use of the full width of the street and provide as safe and proper slope to
its bank owing to the difference between the levels of the street as finally
constructed and the erf, unless he elects to build retaining walls to the
satisfaction of and within a period to be determined by the local authority.
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This erf shall be subject to the following further conditions, provided
especially that where, in the opinion of the Administrator after consultation
with the Townships Board and the local authority, it is expedient that the
restrictions in any such condition should at any time be suspended or
relaxed, he may authorise the necessary suspension or relaxation subject
to compliance with such or conditions as he may impose.
(a)
(b)
(c)

(d)
(e)

(f)

(g)

Is shall not be subdivided;
It shall be used for residential purposes only;
Not more than one building, excluding a licensed hotel, maisonettes
and semidetached houses, together with such outbuildings as are
ordinarily required to be used therewith, shall be erected thereon;
Not more than half the area thereof shall be built upon;
No building or structure except boundary walls and fences shall be
erected nearer than 4.72 meters to the street line which forms a
boundary of this erf, nor within 3.15 meters of the rear or 1.57
meters of the lateral boundary common to any adjoining erf,
provided that with the consent of the local authority an outbuilding
not exceeding 3.05 meters in height measured from the floor to the
wall plate and no portion of which will be used for human habitation
may be erected within the above prescribed rear space, and
provided further that a garage may be erected up to such street line
if in the opinion of the local authority the level of the erf is such as to
make that necessary;
Pending the establishment of local authority for this township the
sewage of this erf shall not be disposed of otherwise than by means
of a properly constructed septic tank if the nature of the soil permits,
otherwise into a properly constructed vacuum tank serving one or
more erven. If any such tank is situated on this erf the owner shall
without compensation be obliged to remove it.
To the following conditions contained in Deed of Transfer No.
1672/1956 imposed by Hangklip Beach Estates Limited as being in
favour of the registered owner of any ore in the Township;
(b) No wood and iron buildings of any description shall be erected
on this erf nor shall corrugated iron be used for roofing
purposes;
(c) No slaughter poles, cattle kraals, pig-sites or cowsheds shall
be erected or carried on by any person whomsoever on this
erf;
(d) Save with the consent in writing of the Company and of any
local authority the owner shall not have the right to make or
cause to be made upon the erf for any purpose whatsoever
any bricks, tiles, or earthenware pipes or other articles of such
nature, not shall he have the right (save and except to prepare
the erf for building purposes) to dig or quarry any earth, gravel
lime or stone thereon;
(e) No building (excluding outbuildings) shall be erected on this
erf for a superficial area of less than 99 square meters;
(f)
No noxious trade of noxious business shall be carried on, on
this erf;
(g) The Transferee shall not camp over-night or light fires on the
erf save with the written consent of the company.”
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A Locality Plan of the property concerned is attached as Annexure A. The Motivation
Report from the applicant in support of the proposal is attached as Annexure B.
2. DECISION AUTHORITY
Municipal Planning Tribunal
3. BACKGROUND / SITE HISTORY
The erf measures 1030m² in extent and is held under Title Deed No. T15960/2016.
The Title Deed is attached as Annexure C. The erf is located in the residential area
of Rooi Els.
4. SUMMARY OF APPLICANT’S MOTIVATION
The owner intends to develop the property by erecting a dwelling house and
subsequently wishes to first remove all potential restrictive, non-applicable and
irrelevant conditions, which could potentially restrict the future development of the erf.
The applicant requests the removal of the conditions based on the following:






The conditions are no longer applicable;
Potentially restrictive;
Parties mentioned no longer exist;
The conditions are out-dated, and
Regulated by other legislation and serves no purpose.

The site is vacant and all the surrounding properties are developed with the same
zoning as the application erf – Residential Zone.
The restrictive Title Deed conditions are motivated as follows:
Condition A.:

The condition is a pivot deed and is duplicated in the applicant’s
Title Deed T15960/2016.

Condition B.:

The condition is “Not subject to” and therefore is not applicable to
the erf.

Condition C.:

The condition restricts land uses on types of buildings on the
property concerned, which is already regulated in terms of the
Zoning Scheme. The condition is conveyed to the remainder of
the original mother erf and cannot be executed by the applicant.

Condition D.:

The condition made provision for access over the farm, the town of
Rooi Els was developed as a farm and the provision has lapsed.
Simultaneously the condition addresses animals (cattle) on
Waaygat Bay, which in present day will not be allowed.

Condition E.:

Refers to a servitude (1949) to supply water to erf holders and the
township. The pipeline is not in close proximity of the erf and is
applicable to the Remainder of the Farm Hangklip.
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Condition F.A.:

Reference is made to Ordinance 1934, which is no longer in use.
The validity of the aforementioned has lapsed during 2013 as per
Circular 19/2012 from Western Cape Government : Environmental
Affairs and Development Planning.

Condition F.B.:

The condition is encapsulated in the Overstrand By-Law on
Municipal Land Use Planning, 2016, Section 29.

Condition F.C.:

The condition is encapsulated in the Overstrand By-Law on
Municipal Land Use Planning, 2016, Section 29.

Condition F.D.:

This condition is duplicated in the Overstrand Zoning Scheme. In
some cases the Zoning Scheme is more restrictive.

The removal of the conditions will have no impact on the residential character of the
area since the development will remain in the residential parameters of the Zoning
Scheme. The removal will provide for a singular set of land use management rules
and also allow for more updated and appropriate statutory legislation taking the
current needs into consideration.
5. ADMINISTRATIVE COMPLIANCE
Methods of advertising

Date published

Closing date for
comments

Press

Yes

26 January 2017

3 March 2017

Gazette

Yes

27 January 2017

3 March 2017

Notices

Yes

26 January 2017

3 March 2017

Ward councillor

Yes

19 December 2016

27 January 2017

Total comments

THIRTEEN (13)

Was public participation undertaken in accordance with Section 45 - 49 of
the Proposed Draft By-Law on Municipal Land Use Planning?

Yes

Was the application processed correctly (if no, elaborate below):

Yes

Is the proposal consistent with the principles referred to in Chapter 2 of
SPLUMA and Chapter VI of LUPA? (can be elaborated further below)

Yes

6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL
DEPARTMENTS
Name

Date
received

Ward Committee

07/02/17

Environmental
Services

10/01/17

Engineering
Services

27/01/17

Summary of comments

Recommendation

That
the
abovementioned
Supported
application be supported.
From
an
Environmental
perspective there should be no Supported
problem with the application.
No comment.
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31/01/17

Building Control

20/01/17
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No objection provided that all
structural development is in
compliance with requirements
Supported
of National Fire Protection
Regulations SANS 10400T :
2011.
Supported subject to any
building to be erected be in Supported
compliance with SANS 10400.

7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION.
The applicant’s reply and the town planners comment on each objection
Objections were received from thirteen (13) individuals. It is a summation of the
various objectors, the detailed objection letters are attached as Annexure D. The
applicant’s detailed reply is attached as Annexure E.
Objections were received from the following individuals:














A Ayre
H Jones
KM Leresche
JL Aalbers
Rooi Els Conservancy (K Barker)
Raymond McCreath Inc. (FHL Raymond)
E Raymond
Rooi Els Ratepayers Association (R Mattison)
MW Harrison
M Dawkins
J Pullen
E Brink
D & A van der Merwe

Objection: Blanket removal – the removal of the conditions is one property
only and not to the benefit of the community or in their interest.
Applicant’s reply
The claim that the application is for a blanket removal is not correct. Each and every
one of the conditions to be removed has been motivated. It is acknowledged that the
Title Deed conditions do take precedent over the Zoning Scheme and is not
disputed. The removal of the conditions applied for is to utilize the property in the
best possible and legal manner.
Town Planner’s comment
The application is not for a blanket removal.
motivated with reasons.
Objection:

All the conditions applied for, was

Lack of information - the applicant did not give enough information
to evaluate the development.
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Applicant’s reply
At the time of the application, the building plan of the proposed dwelling was not
available. The motivation did mention the reasons for the removal of the restrictive
conditions e.g. that the owner intends to develop the property and therefore first
remove the non-applicable and irrelevant conditions, which can potentially restrict the
development of the property. No additional rights were applied for and thus will
remain Residential Zone 1 subject to the applicable development parameters.
Town Planner’s comment
The fact that there is no information pertaining to the development on the erf, implies
that all Zoning Scheme parameters for Single Residential will be complied with. The
building plan will be dealt with as per Zoning Scheme parameters and if not in
compliance, an application will have to be submitted in this regard.
Objection:

Environmental Aspects – the erf is located along a sensitive dune
system and the removal of the conditions will impact on the
system, which is not safe for the and/or in the interest of the
community. The removal of the conditions will enable the owner to
exceed the developable footprint.

Applicant’s reply
The objectors does not substantiate why the removal of the restrictive conditions will
have a negative impact on the environment. The objectors refuse to acknowledge
that the erf has existing rights, but have developed their own properties. Even though
Condition D(e) described building lines, the area for the erf is precisely the same in
terms of the Title Deed (half the erf may be developed) and the Zoning Scheme
(50%) may be developed.
The building lines differ in terms of the Title Deed - the street building line is 4,72m,
the lateral building line is 1,57m and the rear building line 3,15m. The Zoning Scheme
building lines are as follows:
 street building line - 4m;
 lateral building lines - 2m, and
 rear building line 2m.
The lateral building line is more restrictive in terms of the Zoning Scheme whilst the
street and rear is more restrictive in terms of the Title Deed.
Town Planner’s comment
The erf is located within an established township and thus is not subject to an
Environmental Assessment. The application property is the only erf not developed
and it is unclear why the objectors, who have developed their own erven, do not have
to do an Environmental Assessment. The erf is subject to the Zoning Scheme and its
development footprint is restricted to 50% of the erf, which relates to the half as
indicted in the Title Deed.
The street building lines have been relaxed in terms of the Overstrand Zoning
Scheme with a 0,72m and the rear with 1,15m. The lateral building lines has become
more restrictive with 0,43m.
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Environmental Impact Assessment is needed.

Applicant’s reply
The amendment Or removal of the conditions does not trigger any Regulations
promulgated in terms of NEMA, Act 107 of 1998. The site is an existing erf with
existing land use rights within an approved township.
Town Planner’s comment
The Environmental Department did not indicate that an EIA is necessary. The
aforementioned Department is the main driver of the Dune Rehabilitation for the area
and did not see the application placing any restriction that will inhibit the execution of
the Dune Management Plan.
Objection:

Removal of conditions is part of Rooi Els and no single erf should
be treated differently.

Applicant’s reply
The application is to optimise the proposed / future development on the application
property as well as to simplify the Title Deed to remove conditions already managed
in terms of the Overstrand Zoning Scheme. The removal of the conditions does not
mean that the property will form part of a different dispensation, but will bring it in line
with the Zoning Scheme development parameters.
Town Planner’s comment
Any owner of an erf in Rooi Els has the right to lodge an application for the removal of
restrictive conditions.
Objection:

The conditions reflect the heritage and cultural character of
Rooi Els.

Applicant’s reply
The street building line will decrease with 0,72m, the rear building line with 1,15m and
the side building lines will increase with 0,43m. The Growth Management Strategy,
2010 identified Rooi Els as a no densification area. Thus subdivisions are
discouraged and restricted. Should anyone intend to subdivide; an application will
have to be lodged and is subject to public participation.
Conditions A., B., C., D. and E. are all historical conditions as emphasized and
admitted by the Rooi Els Ratepayers Association and MW Harrison. The description
of a Title Deed in the Spatial Planning Land Use Management Act, 2013 reads as
follows: ‘title deed means any deed registered in a Deeds Registry recording the
ownership of land or a real right in land. A title deed has no purpose for historical
history”. Therefore the removal of the restrictions will not influence character or
heritage through densification.
Town Planner’s comment
The Title Deed reflects the era in which the town was established. Since the original
establishment of the town, the environment and needs of the area and its inhabitants
has changed and the forward planning documents do take the character of the area
into consideration, but still has to take due cognisance of change.
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Objection: The removal of the applied restrictive conditions will create a
precedent.
Applicant’s reply
The application is for a specific purpose and is costly and therefore the chance of
creating a precedent is slim. The conditions applied for, are either not relevant
anymore and or is catered for in the Overstrand Zoning Scheme. The removal of the
conditions is unlikely to change the character and or heritage of Rooi Els.
Town Planner’s comment
Any person has a right to lodge an applicant to remove restrictive conditions.
Objection: The relaxation of the 4,72m street building applicable to the former
Arctotis Road will result in the destabilising on the front dune with
adverse effects on the surrounding properties.
Applicant’s reply
The closure of Arctotis road resulted that the building line changed from a street
building line to a side building line, implying that the building line has decreased from
4,72m to 1,57m in terms of the title Deed restrictions. The zoning scheme has a more
restrictive side building line of 2m.
Town Planner’s comment
The closure of Arctotis Road did not have a condition stipulated that the previous
street building line of 4,72m must remain in place to restrict development. No proof
has been submitted that the removal of the condition will have any detrimental effect
on the dune.
Objection:

There is no social benefit for the community and the removal of the
conditions is not in the public interest, only individual benefits.

Applicant’s reply
There will not be any benefit, since the use of the erf remains residential. The only
change that this application will have is the change in the building lines.
Town Planner’s comment
The removal application will have a limited impact on individual interest. The latter
refers to the primary land uses available for the applicant should the condition of
residential only be removed. However there is no legislation prohibiting any other
owner to remove the condition should they want make use of the other primary land
uses available on a single residential erf.
Objection:

The Title Deed restrictions have legally more standing than the
Zoning Scheme with regard to Conditions F.D.(a) – F.D.(g).

Applicant’s reply
In the field of town planning there is a deliberate action to encourage simplifying
procedures towards development. Title Deeds containing conditions that are outdated and or duplicated in other legislation are a serious cause of delay and
complicate applications, which results in increased costs and reduced opportunities.
Conditions F.D.(a) – F.D.(g) are covered by more updated legislation.
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Town Planner’s comment
There is no dispute that the title deed restrictions as per the Title Deed trump the
Zoning Scheme parameters where applicable.
Objection: The application is fatally flawed due to the following:
 the SPLUMA principles are not addressed;
 no case is being made for the application;
 public interest is ignored;
 the reason for implementing the conditions are ignored, and
 the consequence of the removal of the conditions has not been
addressed.
Applicant’s reply
The application must be evaluated in terms of Section 45 of SPLUMA, 2016 and in
terms of Section 35(4) of the By-Law on Land Use Planning, 2015. In terms of the
aforementioned the Municipality must have due regard to inter alia financial and or
other value of rights. No material change in the development rights is applicable and
the personal benefit is the same as per the current situation.
The objectors refer to the General principles, however does not indicate which of the
principles was not addressed in the application. Every condition applied for was
motivated and reasons given as per paragraph 2, 3a and 4.1 of the Motivation
Report.
The objector does not understand that the application will cause no material change
to the existing land use rights, but merely result in amended, but more flexible
potential placement of the structure. Most of the conditions being applied for will not
affect the property or its existing rights.
All relevant parties were informed via registered post as per Municipal request. Mr
Dawkins was informed as per registered letter, RC174 376 882ZA and the claim of
not having knowledge of the application is not correct.
Town Planner’s comment
The application complies with the stipulations as per the By-Law. None of the
objectors have submitted any contradiction with regard to the principles in detail and
is thus vague and unfounded.
Internal Departments
No objection has been received by the internal departments.
8. MUNICIPAL
PLANNING
EVALUATION
CONSIDERATIONS GUIDELINE)
8.1

Background
N/A

(REFER

TO

RELEVANT
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(In)consistency with the Spatial Planning and Land Use Management Act,
2013 (Act 16 of 2013)
The application is in line with the planning objectives applicable to this
application.
Spatial Justice
The current title deed restrictions prohibit optimal urban development. The
erection of a residential dwelling building is in line with SDF and other municipal
policy documents. The actual footprint is in line with the existing character of
the area.
Spatial sustainability
The removal of the restrictive conditions will be more in line with the present
and future planning documents of the Municipality. The development of the erf
will promote densification of the area along the dune system with the
development of the erf and promote resource efficient settlement. The
development of the erf does create the potential to contribute in future to the
financial viability of the Municipality as in the case of the support of the dune
rehabilitation effort.
Efficiency
The proposed development of the erf ensures the optimization of present
municipal infrastructure. The infill of the vacant erven in Rooi Els does
enhance the viability of municipal services in the area.
Spatial Resilience
The removal of the restrictive conditions makes the development more viable,
which will enhance the capability of recovering from market influences. The
added income generating infill of the erf will enable the Municipality to counter
climate change evident in the present dune system rehabilitation.
Good administration
Procedure was followed and full public participation was applicable.

8.3

(In)consistency with the principles referred to in Chapter Vl of the Land
Use Planning Act, 2014 (Act 3 of 2014)
Same.

8.4

(In)consistency with the IDP/Various levels of SDF’s/Applicable policies
Same.

8.5

(In)consistency with guidelines prepared by the Provincial Minister
N/A

8.6

Impact on Municipal engineering services
None.
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Outcomes of investigations/applications i.t.o other legislation
An EIA in terms of NEMA is not necessary.
restrictive conditions is applicable.
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An application for removal of

Existing and proposed zoning comparisons and considerations
The application is in line with the Overstrand Spatial documents and Zoning
Scheme

9.

ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF RESTRICTIONS
The financial or other value of the rights
The applicant will not accrue any financial value since the development is restricted
to residential, similar to the adjacent erven.
The personal benefits which will accrue to the holder of rights and/or to the
person seeking the removal
The possible personal benefit will be the additional primary rights as per the Zoning
Scheme, such as a second dwelling and occupational practise.
The social benefit of the restrictive condition remaining in place, and/or being
removed / amended
The social benefit is not applicable since all of the conditions are catered for in the
Zoning Scheme applicable to all residential erven in Rooi Els.
Will the removal, suspension or amendment completely remove all rights
enjoyed by the beneficiary or only some of those rights
The rights to be removed from the Title Deed are limited, the remainder of the rights
remain in place, and is also covered in the Zoning Scheme.

10. THE DESIRABILITY OF THE PROPOSAL
The erf is located in Rooi Els on the northern side of Rooi Els in a cul-de-sac in
Priestleya Road. The erven on the northern side is adjacent Arctotis Road, Erven
320, 326 and 368 (Arctotis Road closure). The aforementioned erven is zoned
Nature Reserve. The residential erven along the northern boundary consist of 19
erven of which only Erf 106 is undeveloped. The erven which are developed on
4,72m street building line is due to the street before it was de-proclaimed, and not
the dune stabilisation.
The road closure of Arctotis Road has created Erf 368 with no condition that the
4,72m street building line must remain in place. The closure of the road has
resulted that Erf 106 is not in terms of the Zoning Scheme restricted to a street
building line, but a lateral building line.
The conditions that are being requested to be removed from the Title Deed are
discussed as follows:
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Condition A.:

This condition is already catered for in the present Title Deed of
2016 and is thus duplication.
Remove

Condition B.:

The erf is excluded from section 53 of the Mining Titles
Registration and has no relevance to erf.
Remove

Condition C.:

The conditions address the various land uses not to be allowed
on the erf. The only condition that has to remain in place is
condition C.(b) to ensure the prohibition of a petrol station. This
may in future become relevant should the area densify and
need along that coastal zone become a tourist attraction, such
an activity will have a detrimental impact on the environment.
Retain

Condition C.(d):

Which relates to the wood and iron relates to the 1940’s to
ensure that owners does not erect substandard structures. This
is taking into consideration that should this condition be
implemented literally, no decks, wooden door frames, windows,
garage doors and of roofing material be allowed. Thus due to
new technology and materials and the later National Building
regulations, this condition has no place in 2017.
Remove

Condition C.(e):

Relates to slaughtering of animals etc. The condition is to
ensure that the mentioned practices will not contribute to the
detriment of the area and the environment.
Retain

Condition D.:

The condition relates to access to Waaygat to unteam their
cattle. This condition is contrary to the Environmental
Legislation in terms of cattle still roaming an approved township
and coastal zone. Thus the condition is irrelevant and has no
public and or private benefit.
Remove

Condition E.:

The pipeline servitude that has been registered in 1948 is not in
close proximity on the relevant erf and its path is located on the
holdings between Rooi Els and Pringle Bay.
Remove

Condition F.A.:

The Ordinance 1934 has been replaced by Ordinance 1985
and subsequently with the Municipal By-law. Thus any wording
and expression in terms of 1934 has lapsed and must be read
with the current legislation applicable.
Remove

Condition F.B.:

This condition has been catered for in terms of Section 29 of
the Municipal By-Law, however it is in the interest of the
Municipality to keep intact in order to make provision should
services needs to transgress the property.
Retain
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It is unclear to which street the Deed refers to and therefore it
will be best practice to keep the condition intact.
Retain
“shall not be subdivided” - In terms policy documents of the
Overstrand this conditions is dealt with in a broad manner
namely that erven can only be subdivided if in line with the
surrounding properties and that the status quo remain in
place. However it is the opinion of the planner that the
condition must remain in place, since it is not stipulated
specifically that this erf may not be subdivided. In view of the
aforementioned and the fact that the Municipality does not
foresee that Municipal services will be available in fir
foreseeable future that services will be installed, it is
imperative that no subdivision of the erven in Rooi Els will be
allowed. The condition must remain in place to ensure that
this erf not be subdivided, since it is not stipulated in the
Zoning Scheme.
Retain

Conditions F.D.(b):

the owner intends to use the house as a residential dwelling
and the condition can remain intact.
Retain

Conditions F.D.(c):

The applicant did indicate to remove the condition to free up
the erf to be in line with the zoning scheme and its parameters
pertaining to Residential Zone 1. The parameters are as
follows: “guest rooms, second dwelling, home occupation, day
care centre and a dwelling house”. Except for the second
dwelling, the remainder of the primary uses can remain intact.
The reasoning for allowing a second dwelling was specifically
to ensure that retirees can be accommodated on their own
erven as they grow older and need a carer or an additional
income. This will ensure to address the growing need to
ensure that the Overstrand moves closer to an age friendly
municipality.
Amend

Conditions F.D.(d):

The zoning scheme stipulates coverage of 50%, which is half
and is catered for.
Remove

Conditions F.D.(e):

Stipulates building lines.
The erf did not have a rear building line due to the existence
of Arctotis Road. However with the closure of the road, the erf
now becomes subject to the rear building line of the Title Deed
of 3,15m. The Zoning Scheme stipulate a 2m rear building
line and the applicant needs to remove this restriction to
develop the property and built to the Zoning Scheme
development parameters. The Title Deed also stipulated a
1,57m lateral building line, which is less restrictive than the
Zoning Scheme and the removal will have no benefit to the

70

AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL

28 MARCH 2018

applicant but rather to the community. The street building line
of the previously Arctotis Road has lapsed due to the closure
of the road and that no condition was placed that the street
building line must remain in place. Thus the Zoning Scheme
lateral building line of 2m is now applicable.
Remove
Conditions F.D.(f):

Septic tanks are not allowed on residential zone 1 erven and
will never be again due to the pollution impact and new
technology available.
Remove

Condition F.D.(g)(b):

The condition refers to wood and iron, which in today’s terms
is not applicable anymore. No house can be built without iron
and or wood, many of the dwellings in the area has wooden
decks, wooden doors, wooden windows and wood trusses.
The same apply to iron structures which form part of a
building. Similarly refers the condition to wood and iron, thus
implicating that an only wood or iron building may be erected.
The same applies where building material contains other
materials which do have iron in it such as zinchiloom and not
pure iron.
Remove

Condition F.D.(g)(c):

The condition is to ensure that the mentioned practices will
not contribute to the detriment of the area and the
environment.
Retain

Condition F.D.(g)(d):

The same as above
Retain

Condition F.D.(g)(e):

The condition was to ensure that the character of the area
maintain a certain standard in terms of buildings to be erected,
thus to ensure that inhabitants have certain financial means to
build and reside in the area. This condition is contrary to the
Constitution ensuring that all people have access to property
in the town.
Remove

Condition F.D.(g)(f):

The condition ensures that the character of the area remains
residential in nature. The condition must remain intact since
noxious trade of business in this area of sensitive environment
processes will be negatively influenced.
Retain

Condition F.D.(g)(g):

The condition can be removed since the intention was to
ensure that no open fires be lit whilst people either visiting and
or brought their animals for grazing to the area. The condition
if to be implemented will prohibit any normal braai, which each
and every owner does have and do.
Remove
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The applicant did submit a building plan that complies with all the building lines as per
the Title Deed and the Zoning Scheme, but intend to extend the building over the
restrictive Title Deed street building line, but still will comply with the Zoning Scheme.
The Environmental Department did not object to the application and does not foresee
and or require any environmental studies in this regard.
Taking due cognisance that the applicant did not lodge an application for rezoning
and or any consent use it is unclear why the amount of negative comments were
received on the application. It is the only undeveloped erf along the dune system and
it is unclear why property owners on the developed erven have a problem with the
fact that the owner of Erf 106 wants to develop and built a residential dwelling on the
property. It should be made clear that any of the property owners of Rooi Els have a
right to lodge an application for the removal of restrictive conditions if they so whish.
The Overstrand Zoning Scheme was extensively advertised and public inputs were
received and addressed before its implementation. The rights allocated to erven
were in the public domain and the surrounding owners did not object to the
development parameters for Single Residential Zone 1 erven.
The erf is part of Rooi Els Township and thus has commenced in terms of the
residential rights to build a residential dwelling.
11. RECOMMENDATION
1.

2.

that the application in terms of Section 16(2)(f) of the Overstrand Municipal ByLaw on Municipal Land Use Planning, 2016 (By-Law) on Erf 106, Rooi Els for
the removal of restrictive conditions Clauses A., B., C.(d), D., E., F.A. and
F.D.(d), F.D.(e), F.D.(f) and F.D.(g)(b), F.D.(g)(e) and F.D.(g)(g) of Title Deed
T15960/2016 to accommodate a dwelling house on abovementioned property
with a second dwelling as per the Overstrand Zoning Scheme, be approved in
terms of the provisions of Section 61 of the By-Law, subject to the following
conditions:
(a)

that building plans be submitted to the Building Department for approval,
and that all conditions of the Building – and the Fire Department be
complied with at that stage;

(b)

that this approval does not absolve the applicant from compliance with any
other relevant legislation, and

(c)

that all other development parameters as prescribed in the relevant Zoning
Scheme be complied with.

the reasons for the approval in Point 1. are as follows:
(a)

Condition A. was included in the Applicant’s Title Deed;

(b)

Condition B. is irrelevant;

(c)

Condition C.(d) was relevant during the 1940’s, but is no longer applicable;

(d)

Condition F.A. – there is no argument in retaining the condition, and
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Conditions F.D.(d), (e), (f), (g)(b), (g)(e) & (g)(g) – the conditions refer to
the era during the 1940’s and is not applicable anymore. It will not be to
the detriment of the character of the area or to any land use.

that the application in terms of Section 16(2)(f) of the Overstrand Municipal ByLaw on Municipal Land Use Planning, 2016 (By-Law) on Erf 106, Rooi Els for
the amendment of Clause F.D.(c) of Title Deed T15960/2016, be approved in
terms of the provisions of Section 61 of the By-Law:
(a)

that the amendment reads as follows:
“that the erf uses be primarily for residential purposes and that the land
use for a second dwelling be allowed.”

4.

5.

that the application in terms of Section 16(2)(f) of the Overstrand Municipal ByLaw on Municipal Land Use Planning, 2016 on Erf 106, Rooi Els for the removal
of restrictive conditions C.(b), C.(e), F.B., F.C., F.D.(a), F.D.(b), F.D.(g)(c),
F.D.(g)(d) and F.D.(g)(f) of Title Deed T15960/2016, not be approved, due to
the following reasons:
(a)

the Policy documents of the Overstrand do not explicitly make reference to
the prohibition of subdivision;

(b)

the Overstrand Zoning Scheme does not specifically prohibit subdivision;

(c)

the Municipality cannot cater for additional erven due to the limited
capacity to service additional erven;

(d)

the conditions deals with services installation and maintenance of the
Municipality and is to the benefit for the area as a whole;

(e)

the conditions ensure that no activity will be to the detriment of the
sensitive nature of the area;

(f)

the conditions will not impact negatively on the owner’s intended use, and

(g)

the By-Law does not make provision for a relaxation and is in effect an
amendment and for the purposes of the Agenda and the advice to the
Municipal Planning Tribunal, it will have to be retained for expediency
purposes.

that the applicant and objectors be notified of their right of appeal in terms of
Section 78 of the Overstrand Municipality By-Law on Land Use Planning, 2016
with regard to the above conditions of approval.

12. REASONS FOR RECOMMENDATION
Approval
 The application has followed due procedure.
 The amendment of the Condition F.D.(c) is to cater for a second dwelling, which
would have been allowed as a domestic quarters. The latter was in the
description as an outbuilding in the previous Scheme Regulations.
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 The title conditions to be removed are duplications and do not benefit either the
environment and or the community.
 The removal of the conditions will not be to the detriment of the community, since
it remains residential.
 The restrictive conditions are out-dated and not applicable and thus have no
benefit for the erf or the character of the area.
 Many of the houses in Rooi Els do contain wood and iron in the existing
dwellings.
 The servitudes mentioned are applicable when it was still farm land or located far
away from the applicable erf.
 Conditions relating to farm animals are irrelevant with the establishment of a
township and subsequent modern interpretation of activities allowed in a
residential area.
 The restrictive conditions are not aligned with the present day planning principles
and policies in terms of sustainability and resilience.
 To remove conditions because they are addressed in legislation may make the
enforcement difficult as opposed to the retention thereof in the Title Deed where
proof is required in any action.
 Due regard has been given to the type of restrictive conditions imposed,
especially if it contains the characterization of a praedial servitude in favour of the
erf holder.
 The context in which the restrictive conditions were imposed pertaining to the
Rooi Els area were taken into consideration to ensure that conditions to be
removed are not to the detriment of the character of the area and land owners.
Non-approval
 the Policy documents of the Overstrand do not explicitly make reference to the
prohibition of subdivision;
 the Overstrand Zoning Scheme does not specifically prohibit subdivision;
 the Municipality cannot cater for additional erven due to the limited capacity to
service additional erven;
 the conditions deals with services installation and maintenance of the Municipality
and is to the benefit for the area as a whole;
 the conditions ensure that no activity will be to the detriment of the sensitive
nature of the area;
 the conditions will not impact negatively on the owner’s intended use, and
 the By-Law does not make provision for a relaxation and is in effect an
amendment and for the purposes of the Agenda and the advice to the Municipal
Planning Tribunal, it will have to be retained for expediency purposes.
13. ANNEXURES
Annexure A:
Annexure B:
Annexure C:
Annexure D:
Annexure E:

Locality Plan
Motivation Report
Title Deed T15960/2016
Objections received
Applicant’s response to objections received
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